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�6� ���"������� �6� �:�� ������ �6� �p�� 5�"��� (-�?�5)4�

������6���� ��2��� �!���$���� ��� �"������!��� �$���'�$�
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�$���'�$� ���[�$��4� "�$�������;� (������$��4� ["����$��4�
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�����"!��$����������������$��$�4�$���"��������2�������
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����;� ���� ���#������� :�����!��'4� ��� ������;�N����;�
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$����!������ �:�� $��$�"������ �6� �������� C<5�
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�����'������� ��� �:�� [�"��������$� 6����� ���� N��� �:��

�![�$���6��'����$�������;���������2�����N��S�4���'��;�

6�$"���������:�����6��'��$���6��:������������������

$�����"$����� (?\3)� ���� ���� ���� ���� ��$������  :��

���;� ��6����$��� ��� �:�� �'��$�� �6� 8�2�� =���� ���

#���������C<5������"������2��"�������$���"$����!;�

�N��$���"����$���4� ���Z�$����3���"�����������C7�
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$�����"$������6��:���!"�������:�2��!�����������2���

��'�4� �'���� �:�'� ��� �:�� $������"����� �6� �:��

-����$����9$����� ��S�-��$��(-9 -)����������
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N:����'�$:����'��6�6��'�����$����$������4�N:�$:����
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���"����;� ������ ��� "������� ������$��� ��6�"��$��4�
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(1) In order to mention some of them: United Nations (UN), 

Financial Action Task Force (FATF), Organization for 

Economic Cooperation and Development (OECD), World 

Bank Group (WBG), International Monetary Fund (IMF), 

Egmont Group.

(2) Information available at: 

http://www.oecd.org/corruption/anti-bribery/  

(3) Information available at https://www.egmontgroup.org  

(4) The network of conventions and treaties signed by Brazil 

is available at: http://www.justica.gov.br/sua-

protecao/cooperacao-internacional/cooperacao-juridica-

internacional-em-materia-penal/acordos-internacionais

(5) Federal Law 9,613, 3rd March 1998, available at: 

https://www.planalto.gov.br/ccivil_03/Leis/L9613.ht, articles 

14 to 17. 



�����������	
����
�
�����������
�
����������
�������
�����������������������
��������
�� !"# ��

(6) The list of ENCCLA’s integrating institutions are 

available at: http://enccla.camara.leg.br/quem-somos/gestao  

(7) Lava Jato Operation data, adjourned up to August 2017, 

is available at: http://www.pf.gov.br/imprensa/lava-

jato/numeros-da-operacao-lava-jato  

(8) The crime of passive corruption, provided for in art. 317 

of the Criminal Code, is practiced by the public official and 

consists of “requesting or receiving, for himself or for 

another, directly or indirectly, even if outside the function or 

before assuming it, but because of it, improper advantage, or 

accept promise of such an advantage”. If there is no public 

function or “causal relationship between it and the fact 

imputed, one can not speak of a crime of passive corruption, 

and there may be, residually, any other crime”. As for the 

undue advantage element, it is important to emphasize that it 

was not necessarily defined as an asset advantage, and may 

be of a different nature, as long as it is unlawful. It suffices, 

for its configuration, that “it is enough to corrupt the official 

venal” and that the action “translates trade of the function, 

that is, there must be public service merchandise”. 

(Bitencourt, 2012, pp. 113-114). Active corruption, in turn, 

provided for in art. 333, of the Penal Code, consists of 

“offering or promising an undue advantage to a public 

official, in order to determine him to practice, omit or delay 

an ex officio act”. It is required for the configuration of the 

crime that “the act whose action or omission is intended to be 

understood in the specific functional assignments of the 

public servant targeted”. Thus, if the act not intended by the 

individual is not "within the competence of the official, any 

other crime, but certainly not that of active corruption, may 

be identified." (Bitencourt, 2012, p 248).

(9) Article 1, para. (1) of Law 12,850 of 2013 defines as 

criminal organization “the association of four (4) or more 

persons structurally ordered and characterized by the division 

of tasks, albeit informally, in order to obtain, directly or 

indirectly, an advantage of any nature, through the practice of 

criminal offenses whose maximum penalties are more than 

four (4) years, or that are of a transnational nature”.

(10) Among the investigative procedures adopted by this 

norm, the interception of telephone communications and the 

award-winning collaboration are highlighted in this article. 

The interception of telephone communications had already 

been regulated by Law 9,292 of 1996, which regulated 

Article 5, XII, of the Constitution of the Republic. This 

article defines as a fundamental right of every citizen the 

inviolability of the secrecy of "correspondence and 

telegraphic communications, data and telephone 

communications, except in the latter case, by court order, in 

the cases and in the form established by law for purposes of 

criminal investigation or criminal procedural instruction ". In 

this way, the inviolability of communications is a 

fundamental right. Law 9,292 of 1996, in its article 8, 

established that "interception of telephone communication, of 

any nature, will occur in separate files, appended to the 

records of the police investigation or criminal proceeding, 

preserving the confidentiality of the proceedings, recordings 

and transcripts ". Thus, the confidentiality of communications 

is preserved even if there is judicial authorization for the 

interception of telephone communication. In addition, article 

10 of the same Law, criminalized the conduct consisting of 

"interception of telephone communications, information 

technology or telematics, or break the secrecy of justice, 

without judicial authorization or for purposes not authorized 

by law," and penalty of imprisonment of two to four years, 

and fine.

(11) For further debate on the methodologies applied for 

qualitative assessment of corruption at an international level: 

United Nations, Quantitative approaches to assess and 

describe corruption and the role of UNODC in supporting 

countries in performing such assessments, Background paper 

prepared by the Secretariat, 2009. Available at: 

http://www.unodc.org/res/cld/bibliography/quantitative-

approaches-to-assess-and-describe-corruption-and-the-role-

of-unodc-in-supporting-countries-in-performing-such-

assessments_html/Pape_measurement_corruption_CRP2.pdf

(12) Available at: http://seriestoriche.istat.it, point n.4. 
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